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The Heart of Lawyering:
Clients, Empathy, and Compassion

Kristin B. Gerdy

In September 2006 Karen J. Mathis, president of the American Bar
Association, commented:

Ultimately, lawyering is a delicate balancing between a constantly evolv-
ing world and the fundamental principles that define our legal system. It calls
upon your compassion as well as your intellect, your heart as well as your
head. ... [Claring is as much a part of the legal profession as intelligence. . . .
[I]t is every lawyer’s responsibility in every setting to serve others.!

Understanding clients and exercising empathy and compassion
comprise the heart of lawyering. The Oxford English Dictionary defines
empathy as “the power of projecting one’s personality into (and so fully
comprehending) the object of contemplation.” The English word empathy
comes from the German word Einfiihlung, which literally translated means
“feeling into* According to Carl Rogers, the founder of the client-centered
therapy movement, to demonstrate true empathy is “to sense the Client’s
private world as if it were your own, but without ever losing the ‘s if’
quality;’* whereas compassion, which is often mistakenly seen as synony-
mous with empathy, is “the feeling or emotion when a person is moved by
the suffering or distress of another and by the desire to relieve it; pity that
inclines one to spare or to succour.” This definition refers to the compas-
sion given “towards a person in distress by one who is free from it, who is,
in this respect, his superior.”

Empathy and compassion must go hand in hand with “thinking like
a lawyer,” and in fact, caring actually makes analysis stronger. If we accept
the premise that understanding clients and demonstrating empathy and
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compassion are essential to the successful practice of law, then it becomes
important to understand how they function in practice.

Laura Biering and Debby Stone, professional coaches and consultants
who specialize in working with lawyers, describe a hypothetical lawyer
whom they call Catherine. Catherine is the typical law professor’s “dream
graduate”™: top of her class, Order of the Coif, highly recruited out of law
school, and ultimately settling on a prestigious law firm. Members of the
firm are impressed by the work she does and by her intellect and work
ethic, and the overwhelming opinion is that she is on a fast track to the
top: certainly partner, if not ultimately running the firm. The only prob-
lem is that as she begins working closely with clients, the firm finds that
while she is certainly intelligent and competent, clients feel she doesn’t
care about them:

They felt she didn't hear them. There was no connection. It was as though
she knew what they would say before they even met. She would ask elaborate
questions, leading the clients to the answers she presupposed. And when the
clients offered new information that didn’t fit with her agenda, she glossed
right over it

While Catherine may possess a great level of legal knowledge, she lacks the
greater intelligence necessary to see the value in what her client is saying,
the value in really listening. What she wrongly assumes is that her great
“intelligence” leads her to the arrogant and ignorant position of believing
that she knows the answers before all of the information is on the table.

The hypothetical story of Catherine underscores the truth that “suc-
cess in law (as in other fields) correlates significantly more with rela-
tionship skills than it does with intelligence, writing ability, or any other
known factor”® Professor Joshua Rosenberg rightly explains the interplay
between the heart and the head:

Basically, most lawyers and academics vastly overestimate the impor-
tance of reason and logic. We tend to view them as both the primary motiva-
tor of our behavior and the primary tool to change the thinking and behavior
of others. Although they are important, they are only one part of the puzzle.
There are important differences between the kind of dispassionate reasoning
and analysis in which lawyers and law students engage while sitting at desks
at home, in the office, or in the library, and the kind of activities in which
we engage when we are dealing in real time with real people. Real-time, real-
life interactions implicate emotions, learned patterns of behavior, habituated
perspectives and frames of reference, and other human, but not reasoned,
responses.’

In other words, while analyzing the law and using one’s intellectual skills
is the key to preparation, to learning the law, to conducting legal research,
and to analyzing problems, once the lawyer steps into the room with the
client, her understanding, empathy, and compassion (which are often
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expressly manifest in her ability to actually listen to the client) become
equally important. As other scholars have noted,

Many lawyers believe that the practice of law demands concentration on
the facts of a case and leaves no room for concern about the emotional state of
a client. These lawyers seem to approach each case simply as a factual matter,
giving at most minimal, and more frequently no attention to the emotions
of their client. Most lawyers view the practice of law as a set of legal prob-
lems that must be solved like a puzzle, rather than as a vocation which assists
people who have problems involving both factual and emotional dimensions.
Their primary orientation is the problem; the person seems incidental.*®

Not only does the involvement of empathy and compassion in prac-
tice make clients happier, it also makes lawyers happier. According to
Professor Rosenberg:

When asked what they like best about their work, lawyers who like their work
typically respond with statements about relationships: “I like to help people”;
or “Last week, a client told me that what I did for her made a big difference in
her life”; or “I like being part of a team.” Like other humans, lawyers get satis-
faction from helping others and from good relationships. . . . Not only do rela-
tionship skills allow one to enjoy her success, but, perhaps more importantly,
they are essential tools to achieve that success."

Empathy, or “the power of projecting one’s personality into (and so
fully comprehending) the object of contemplation,” is a vital lawyering
skill. Professor Carrie Menkel-Meadow describes empathy as “learning
how to ‘feel with’ others,” and she asserts that empathy “is an essential part
of the client-lawyer relationship” Empathy is central to human relations
and has been referred to as “the cornerstone of not only professional inter-
personal relations, but also any meaningful human relationship.”* Leading
legal counseling scholars have said that empathy “is the real mortar of an
attorney-client (indeed any) relationship.”

To “understand, from a human point of view, what the other wants to
happen in the world” requires the lawyer to think, feel, and understand
what that person would think, feel, and understand, to be what Professor
Martha Nussbaum terms “an intelligent reader of that person’s story
Simply put, when a person experiences empathy, she is able to “stand in
the shoes” of the other person. As Atticus Finch explained so clearly to his
daughter, Scout, in Harper Lee’s classic novel To Kill a Mockingbird, “You
never really understand a person until you consider things from his point
of view . . . until you climb into his skin and walk around in it”” Young
Scout finally understood her father’s lesson much later after Boo Radley,
the object of earlier mocking, saved her life and that of her brother. After
walking Mr. Radley home, Scout reflects, “Atticus was right. One time he
said you never really know a man until you stand in his shoes and walk
around in them. Just standing on the Radley porch was enough.™*
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To experience empathy means to share or at least understand a client’s
feelings, to imagine and thereby nonjudgmentally understand what it
would be like to be in the client’s position.” Once the lawyer has developed
empathy for the client, she can more effectively exercise her other skills on
the client’s behalf.>

To be truly effective in the use of empathy, the “intelligent reader” of
the other’s story must become the “accurate translator” of that story to oth-
ers. A lawyer fundamentally is a translator.”* As such, she needs to be able
to empathize with the other side in order to translate that point of view for
her client during settlement negotiations. She also needs to empathize with
what opposing counsel is experiencing in order to relate effectively with
her. She needs to empathize with the judge or the jury in order to know
their concerns and address them as she conveys information to her client
and as she makes her own strategic judgments. In other words, empathy is
fundamental to the hard-core lawyering skills that affect results.

Despite some lawyers’ contentions that developing empathy for the
client is at best uncomfortable and inefficient and at worst inappropriate
and manipulative, empathy does play an important role in law practice.?
Every interaction a lawyer has with a client involves an emotional com-
ponent, and facilitating the client’s discussion of her emotions through
expressions of empathy is not only appropriate but also beneficial to the
lawyer-client relationship and ultimately to the legal case itself.

Developing empathy is key to all types of law practice—it isn’t just a
trait for the litigator:

[T]he imagination of human distress, fear, anger, and overwhelming grief is
an important attribute in the law. Lawyers need it to understand and depict
effectively the plight of their clients. Judges need it to sort out the claims in the
cases before them. Lawyers advising corporations need it in order to develop
a complete picture of the likely consequences of various policy choices for
the lives of consumers, workers, and the public at large, including the pub-
lic in distant countries where corporations do business. Factual knowledge
is crucial, and in its absence the imagination can often steer us wrong. But
knowledge is inert without the ability to make situations real inside oneself, to
understand their human meaning.>

Thus, every lawyer must develop the capacity to empathize with others
and in so doing will increase her effectiveness. Specifically, empathy can
aid the lawyer in building rapport with her client, thus fostering a more
beneficial relationship; foster open and complete communication; lead to
more thorough legal analysis; improve the image of the legal profession;
and satisfy client expectations.

First, instilling empathy in the relationship can improve rapport
between lawyer and client and thereby improve the relationship. While
there is a lively scholarly debate about the ideal relationship between
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lawyers and their clients and the roles that each should play to maximize
success,” the unfortunate reality is that too many lawyers treat their clients
like they are children who must be supervised, watched over, and occa-
sionally even disciplined. These lawyers believe that they “know what is
right” for the client and are willing to impose their views even when the
client objects.>

Relationships with clients are central, even critical, to the “helping
professions,” which include counseling, teaching, social work, ministry,
and law. Positive relationships between the professional and the client are
conditioned upon “empathy, respect, and genuineness,” which is primar-
ily in the control of the professional rather than the client. Additionally,
“[r]apport, or mutual trust, is . . . central to a good client-professional
relationship” The most important ingredient in establishing rapport is
empathy. In therapeutic contexts research shows that a therapist’s empathy
is the “key behavioural element in professional-patient interactions which
builds the therapeutic alliance, increases patient motivation to participate
actively in treatment and is a predictor of successful outcomes”® The same
is true with the attorney-client relationship. When clients feel understood
and believe that the lawyer is truly interested in a successful solution to
their problems and concerns, the client becomes less anxious and more
at ease. And when a lawyer truly empathizes with what a client is feeling
and experiencing, “decisions might be made differently and the process
of arriving at decisions might be made with more consideration for the
client’s actual needs.

Second, instilling empathy can improve communication between law-
yer and client. Clients who feel that their lawyer understands them are
more willing to provide information,* including information that might
be potentially embarrassing yet important to their case. “Active listening,”
which is a technique used to demonstrate empathy, has long been her-
alded as the key to effective legal interviewing and counseling. Through
active listening, empathic lawyers can bolster their clients’ trust and more
effectively open lines of communication. Expressions of empathy can also
reduce client anxiety, which can lead to increased accuracy and relevancy
in what the client tells the lawyer, and can prevent, or at least diminish,
hostility toward the lawyer.

Third, instilling empathy can enhance a lawyer’s legal analysis.
According to Professor Lynne Henderson, empathy plays a role not only in
the lawyer’s analysis but also in the decisions that are ultimately made by
judges and others: “Empathy aids both processes of discovery—the proce-
dure by which a judge or other legal decisionmaker reaches a conclusion—
and processes of justification—the procedure used by a judge or other
decisionmaker to justify the conclusion—in a way that disembodied
reason simply cannot”*
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Fourth, instilling empathy in individual lawyer’s client interaction
may ultimately improve the public’s perception of lawyers and the legal
profession. If, as described above, many Americans feel that lawyers are
uncaring and even manipulative, an increase of empathy among individual
lawyers may benefit the overall image of the profession.

Finally, instilling empathy satisfies client expectations. Clients expect
at least some degree of empathy from their lawyers. In fact, empathy is
specifically mentioned by Consumer Reports editors in their article advis-
ing people about what to do when they need a lawyer:

Communication with your attorney is crucial. Before you hire anyone,
make sure you’ll feel comfortable speaking honestly and openly with him or
her. Take note, too, of whether the lawyer can explain things clearly. Make it
known that you want to be kept informed of what happens in the case, and
agree on some ground rules—perhaps that you'll be sent copies of documents
or given periodic reports over the phone.

That doesn’t mean that your lawyer has to be your best friend. But you
might expect him or her to be empathetic and supportive if youre going
through a crisis.*

While empathy is certainly beneficial to the lawyer’s practice and
her relationship with clients, lawyers should be cautioned that too much
empathy—in other words, “too complete identification with the client”—
may be harmful. Effective lawyers must be able to “step back from the cli-
ent’s situation, in ways that the client often cannot, in order to provide the
critical eye and assessments that are part of [the lawyer’s] obligation to
him?”» Although too much empathy may cause problems, lack of empa-
thy certainly will. Lawyers have to be objective, but not robotic. They must
hone their empathic skills, and that takes training and practice.

Unlike learning how to analyze a case or write a persuasive argu-
ment, learning to empathize requires the lawyer to engage her ability to
empathize with and care for her client in addition to her ability to ana-
lyze, strategize, and advocate. Developing empathy requires the lawyer
to set aside her analytical tendencies and simply learn to feel. Professor
Joshua Rosenberg explains that “[e]mpathy is not entirely, or even primar-
ily, a cognitive experience. Indeed, it involves the momentary suspension
of most of the key cognitive functions* Such intellectual functions as
judgment, evaluation, analysis, and problem solving must be set aside to
allow the person to empathize with another. Doing this requires the per-
son to do more than read or think; it requires her to actually place herself
in positions to experience what the other person is feeling.

To fully empathize with a client, a lawyer must actually experience
the legal world from the client’s point of view; the lawyer must try to fig-
uratively “walk in the skin” of her client. Occasionally lawyers have the
opportunity (if they can call it that) to actually be a client—to be involved
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as a party to a lawsuit. That experience can be a tremendous opportunity
to learn empathy. Gail Leverett Parenti, former president of the Florida
Defense Lawyers Association, tells of her experience as a defendant in
numerous cases, including a malpractice action that lasted 15 years, and
how these experiences taught her things and gave her “insights [she]
couldn’t have learned in any other way” about what it means to be a client.
For example, she relates that lawyers “can’t have a true appreciation of the
anguish, the sleepless nights, the self-doubt, the depression, the impotent
rage, the frustration with the legal system, the delays and the endless non-
sense that a litigant experiences until [they] have experienced it firsthand.”*

But lawyers need not actually be involved as clients in litigation to
have at least limited personal experience with what their clients are feeling.
Lawyers can gain a level of understanding and empathy by meeting their
clients in “their environment” rather than in the sterile law office. Being
in the client’s environment helps the lawyer see firsthand what the client
experiences. For example, a domestic relations lawyer could interview
her clients in a shelter for battered women—or at the very least she could
spend a few hours volunteering there to better understand and appreciate
the plight of the women who come there for solace.

Lawyers can also develop their empathic skills by participating in
role-playing and other simulation scenarios with their colleagues. Such
participative, hands-on experience is essential to gaining true empathy
because “studies indicate that learning to care must be situated in concrete
learning rather than in general, abstracted learning”*® Such experiential
learning must be repeated throughout a lawyer’s career, because empathy
or “the imagination of human predicaments is like a muscle: It atrophies
unless it is continually used”>

In addition to being aware that they need to find concrete experi-
ences in which to come into contact with the feelings and experiences of
their clients, lawyers wishing to develop greater empathy must be aware
of behaviors and character traits that detract from empathy. Smith and
Nester summarized empathy-detracting behaviors including:

Saying nothing, failing to accurately respond to the client, using clichés, dis-
torting what the client says, ignoring his feelings, putting the client’s prob-
lem in a bigger picture too soon, ignoring client clues about the inaccuracy of
the lawyer’s responses to him, feigning understanding, parroting the client’s
words back to him, allowing the client to ramble too much, doing nothing
else but communicating empathy, seeming overeager, using inappropriate
language, using legal jargon or stilted phrases, being longwinded, making
wrong choices about whether to respond to the client’s feelings or the content
of his speech, responding to the feelings of the client too quickly, responding
defensively or negatively to client questions, asking too many questions, ask-
ing only leading questions, and asking questions whose answers do not help
the lawyer in counseling the client.®®
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Thus, developing and exercising empathy is key to successful
lawyering.

In addition to showing empathy—feeling with the client—a success-
ful, effective lawyer also shows compassion and feels “for” her client—she
feels that desire to relieve her clients distress and provide aid and succor.
Dean Kevin ] Worthen acknowledged this reality to a group of law stu-
dents on their first day of law school:

Because of the ubiquity and complex nature of law in our society, people are
required to trust lawyers with their hopes, their dreams, their fortunes, their
rights, and sometimes even their lives. How lawyers deal with those precious
commodities is of extreme importance to those people. . .. [HJow important
it is that [lawyers] learn to really care enough about the human condition that
they will refine and use those skills to improve others’ lives.®

The lawyer’s ability to care for others has been lauded by multiple lead-
ers in the legal community. For example, Paul L. Stevens, then president
of the Pennsylvania Bar Association, wrote that lawyers “need to become
more compassionate about our clients. We need to show them we care for
them, and we need to communicate with them as people, not treat them
as just another case. We need to let them feel they are helping ‘run the
store’”#° Similarly, Maryland Lieutenant Governor Michael Steele, speak-
ing at the Catholic University Law School, exhorted students: “Be a lawyer,
yes, be a good lawyer, absolutely, but be a man or woman . . . whose words
and deeds are touched by . . . compassion and abundant love”*

Compassion deeply engrained in a lawyer can provide the reason and
the motivation for the hard work, long hours, and personal dedication
necessary to succeed in law practice. As Sharon Salzberg stated:

Compassion is not at all weak. It is the strength that arises out of seeing the
true nature of suffering in the world. Compassion allows us to bear witness to
that suffering, whether it is in ourselves or others, without fear; it allows us to
name injustice without hesitation, and to act strongly, with all the skill at our
disposal.*

Some lawyers may mistakenly believe that compassion detracts from
their ability to practice law or even makes it impossible for them to do
some of the things that lawyers frequently find that they must do in prac-
tice. For example, some lawyers may believe that if they develop com-
passion in their practice they might have difficulty impeaching a hostile
witness at trial, painting the facts in the light most advantageous for their
client, or in other ways zealously advocating for their clients. While this
may be true to a small extent for some lawyers, it is a small price to pay for
the other benefits of compassion.
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In her piece about enlightened advocacy and a more humanistic and
holistic approach to lawyering, Ingrid Tollefson made the following key
observation:

The lawyer as nurturer implies a focus on the client’s needs encompass-
ing humanistic, analytical, and technical approaches to conflict resolution.
The metaphor, however, does not imply a “new-age,” “feel-good,” “touchy-
feely,” or “warm-fuzzy” approach to lawyering. Proficiency in the intellectual
and technical rigors of legal analysis, or “thinking like a lawyer” is fundamen-
tal to capable and accomplished lawyering. However, compassion is equally
pragmatic. It functions as an essential and practical component of the nurtur-
ing practice. Thus, for the nurturing lawyer, ambition to master critical read-
ing, writing, argument, and reasoning skills met with the ambition to cultivate
compassion creates the ideal for what it means to be “successful” in the art of
legal advocacy and counseling.*

Despite its possible misuse, compassion plays an important role in the
effective practice of law. In fact, lawyers need to develop and express com-
passion to best serve their clients because “the quality that elevates us from
being a great lawyer and moves us into the next level is simply caring?+

Compassion plays a role in nearly all interactions with clients, but it
is essential in those where emotions are strong and pain very real. Philip
Weinstein, of the Rhode Island Bar Association, reminds lawyers that fam-
ily law is ripe with the need for compassion: “It behooves us to work to
better understand and appreciate the pain and grief that people go through
with a failed marriage, the pain their children endure, and the anger that
people feel in a divorce” But compassion and care are not limited to the
personal emotions of family law, they are keys in other litigation contexts
as well. For example, lawyers can show compassion for plaintiffs injured
because of another’s negligence or for a patient whose life is forever
changed because of medical malpractice.

Truly compassionate lawyers also find opportunities to extend care
to those accused of negligent behavior or even “for a physician who is
being sued for producing an injury despite his Hippocratic Oath to do no
harm?”+ Compassion even comes into play in purely transactional practice
as lawyers extend care to aging parents who seek to create an estate plan
to best protect their children or structure business arrangements between
partners who ultimately may have differences that lead to the dissolution
of the partnership.

Finally, lawyers should develop compassion because their clients
often value it. When a client feels that a lawyer truly cares about her and is
compassionate, she feels that the lawyer is loyal to her cause and “can be a
source of emotional sustenance, particularly for those clients whose legal
problems are as painful as they are complex” With the emotional support
of a compassionate lawyer, the client may be better equipped to face a long,
difficult legal battle. A client who feels compassion from her lawyer “may
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be more responsive to the lawyer’s advice, and while this possibility opens
the door to manipulation, it also offers the hope that good advice, which
would have been discounted by a more reserved client, will now be taken
seriously” ¥

Compassionate lawyers bear the burdens of others, namely, their cli-
ents. F Burton Howard once said that it “is the principal business of a
lawyer to bear the burdens of another”# Speaking to students graduating
from BYu Law School, James E. Faust, a former attorney, encouraged them
to “[lJook upon your learning and license to practice law as a way to do
great things for little people and little things for everyone”# The ways that
lawyers can serve others differ from the more tangible services provided
by those in other professions like engineering or medicine, but, as John W.
Davis once remarked, that service is equally valued and necessary. He said,

True, we build no bridges. We raise no towers. We construct no engines.
We paint no pictures—unless as amateurs for our own amusement. There is
little of all that we do which the eye of man can see. But we smooth out difficul-
ties; we relieve stress; we correct mistakes; we take up other men’s burdens and
by our efforts we make possible the peaceful life of men in a peaceful state.>®

Compassionate lawyers can hardly be restrained from trying to ren-
der assistance and to bring healing when they witness suffering, pain, and
other injustice. A moving example of the desire to bear another’s burden is
found in the following story, shared by an extraordinary lawyer:

[A] few weeks ago, I went to see one of the children who is a named plaintiff in
a mental health class action I am litigating in Massachusetts. He lives with his
grandmother in a tiny, one-bedroom apartment also shared by his aunt, her
husband, and their two infant children. He has profound behavioral and lan-
guage challenges, strikes out frequently and hugs, a bit roughly, almost as fre-
quently. He has much to say but can barely speak. He loves to play but has no
one to play with. He is loved by his grandmother but almost no one else. As a
result of his behavioral challenges, complex needs, and poverty, he is isolated,
segregated, and abandoned by most educational and mental health providers.
I had been spending long hours on this complex case on behalf of the class of
children and had little time left over for individual advocacy. But when I left
his tiny apartment, got in my car and closed my eyes, I made a decision that I
would do everything in my power to alter this desperate situation. I vowed to
represent him in whatever forums, for however long, in whatever ways neces-
sary to remedy this neglect."

Truly this lawyer has developed compassion, and all lawyers can help to
bear the burdens of others as they focus on the people they serve and seek
solutions for the problems they face.

Further, compassionate lawyers comfort those who stand in need
of comfort. Often this comfort is given by small acts of compassion that
may or may not be directly related to the legal proceedings in which the
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lawyer is involved. Sometimes this compassion is shown simply by the way
the lawyer interacts with the client and in the relationship that develops
between the two. The lawyer who could not be restrained from aiding the
struggling boy in Massachusetts shared this example of compassionate
comforting:

Laurie was a client of mine at the Northampton State Hospital. She was a
twenty-five year old woman who had been institutionalized for eight years.
She was afraid to talk to anyone. I spent almost a year, visiting with her at least
once a week. For months we only sat quietly together. After a while we held
hands, and gradually she began to respond to my questions, albeit with only a
nod of her head. Eventually we started having conversations. A year later she
initiated these conversations, eagerly and with a smile on her face. She told
me of her abuse, and witnessing the abuse of her siblings. Eventually, as her
confidant and dedicated advocate, I helped her leave the hospital and move to
a community home. When she died a few years later . . . I cried because I had
lost a dear friend. But her presence and friendship was an enormous teaching
in patience and compassion.

While this lawyer did offer traditional legal services to Laurie, perhaps
the most important service he rendered was by being a comforter and a
friend. Lawyers can employ that same compassion in their interactions
with opposing counsel and others by seeking to transcend the adversarial
nature of the proceedings. The following story about an otherwise typical
lawyer illustrates such integration:

[L]itigation is often contentious, sometimes overly so. On one occasion this
lawyer found himself in a deposition involving several attorneys, one of
whom repeatedly verbally abused one of the other lawyers, engaging in per-
sonal attacks and tirades. [The lawyer], somewhat stunned, did little to inter-
vene on behalf of the victim, in part because the issues which sparked the
outbursts had nothing to do with his client. That evening, however, he felt
horrible because he had done nothing to prevent the attack from continuing.
He resolved that he would never again allow that to happen to another attor-
ney or witness when he was present. . . .

By bearing burdens, giving comfort, and showing care in their inter-
actions with others, lawyers can demonstrate compassion in their profes-
sional practice.

Reprinted from the Clark Memorandum, fall 2009, 29-37; adapted from
“Clients, Empathy, and Compassion: Introducing First-Year Students to the
‘Heart’ of Lawyering,” Nebraska Law Review 87 (2008): 1-61.
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